UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
DANIEL P. MURPHY,
Plaintiff,
v. . Givil Action No. 99-2729 (JR)
UNI TED STATES OF AMVERI CA, '

Def endant .

MEMORANDUM

In this Privacy Act suit, a veteran Secret Service
agent seeks damages for alleged Privacy Act violations that had
their origins in an assault upon himby his supervisor. The
government’s notion for summary judgnent will be granted, for the
reasons set forth below?

Backgr ound

Plaintiff Daniel P. Mirphy has been a Special Agent
(SA) of the United States Secret Service since 1984. At al
tinmes relevant to this lawsuit, he was one of three SAs assi gned
to the Secret Service's Portland, Mii ne, Residence Agency (PRA)
The other Portland SAs were Kevin T. Flynn and Resi dent Agent
Supervi sor (RAS) Mchael D. Magalski. This entire |lawsuit stens

froma work-rel ated di spute between RAS Magal ski and SA Mur phy.

The governnent’s earlier notion to disnmiss clains under the
Federal Tort Cains Act and several common law tort clains was
granted on Septenber 29, 2000.



A. Di spute and | nvesti gati on

On February 26, 1998, RAS Magal ski wal ked into SA
Murphy’s office to give himan assignnent. Am Conpl. 6. SA
Mur phy refused the assignnent, stating that he was working on
anot her task and that, in any event, the assignnent “presented
little involvenent in the PRA district.” 1d. Upon hearing SA
Mur phy’ s refusal, RAS Magal ski “expl oded in anger and delivered a
tirade of profanity directed at Plaintiff, punctuated by
i nstances of finger jabbing . . . toward Plaintiff.” 1d. The
epi sode cul mnated in “RAS Magal ski advancing towards Plaintiff
and physically challenging himw th the statenent, ‘Wat the fuck
are you going to do about it? 7 Id.

The next day, SA Murphy sent an e-mail to RAS Magal sk
conpl ai ning about this incident and about several other incidents
of abusive behavi or by RAS Magal ski towards hinself and M.

Flynn. 1d. 1 7. RAS Magal ski forwarded the e-mail, with a

not ati on denyi ng wongdoing, to his superior, Special Agent-in-
Charge (SAIC) M chael Johnston, located at the Secret Service’s
Boston Field Ofice (BFO. 1d. 1 10. By this tinme, SA Mirphy
had retai ned counsel. Counsel sent a letter to SAI C Johnston
descri bi ng RAS Magal ski’s m sconduct and denmandi ng i nmedi at e
action. 1d. 1 11-12. SAIC Johnston conducted an investigation
into the matter, ultimately determ ning that SA Miurphy’s

al l egations had no basis, and he recommended that SA Mirphy be



transferred to a different field office to avoid future probl ens.
Id. 11 13-14.

There foll owed an extended correspondence between SA
Mur phy’ s counsel and various higher-ups in the Secret Service.
At the behest of SA Murphy’s counsel, the Secret Service
conducted additional investigations to determ ne whether SA
Mur phy’ s all egations had any basis in fact, each tine determ ning
that they did not. Id. Y 15, 16-17, 22.

B. Secret Service Assignnents

The Secret Service requires its special agents to
accept nultiple geographic assignnments during the course of their
careers and advi ses applicants of this requirenment during the
application process. Def.’s Mem at 3. SA trainees sign an
acknow edgnent that states: “If selected, | accept as a condition
of enploynent that | may be geographically reassigned at the
di scretion of the Secret Service.” Def.’'s Ex. 13.

Plaintiff began his Secret Service career in Septenber
1984 at the Washington, D.C. Field Ofice. Aff. of Special Agent
in Charge (SAIC) Charles Wlford, Def.’s Ex. 6. In April 1989,
the Service transferred himto the Presidential Protective
Division in Washington, D.C. 1d. 1In 1993, the Service
transferred himto the Bush Protective Division in Portl and,

Mai ne, and then to the Resident Agency in Portland (Portland RA)
1d.



At all times relevant to this lawsuit, SAIC Charles
Wbl ford had direct responsibility for the staffing of Secret
Service offices and the transfer of special agents. 1d. 1In the
fall of 1996, SAIC Wlford formed the intention to transfer
plaintiff to a large field office based on his existing career
track and nade a correspondi ng notation in the Service’'s career
tracking system 1d. He comunicated this intention to SAIC
Janes Sl oan, who supervised the Portland RA from Boston. 1d.
SAlI C Sl oan asked SAIC Wl ford to delay plaintiff’s transfer, both
because he wanted to increase the staffing of the Portland RA and
because plaintiff had a personal need to remain in Portl and.
Aff. of SAIC Sloan, Def.’s Ex. 16. SAIC Sloan's discussions with
plaintiff “included advising himbased on the information [he]
had from SAIC Wl ford, [that] he was currently slated for
transfer to the New York Field Ofice.” 1d. In My 1997,
plaintiff “bid” out of the Portland RA by requesting transfers to
positions |located in Washington, D.C. Def.’s Mem at 6.

In 1998, SAIC Wl ford agai n began consi deri ng
transferring plaintiff, “anong many ot her special agents.”
Wl ford Aff. In May of that year, Deputy Assistant D rector
Janmes Washi ngton, who had ordered the fact-finding investigation
into the Magal ski/Mirphy incident, asked SAI C Wl ford whet her
plaintiff was slated for transfer. 1d. SAIC Wlford responded

that he intended to transfer plaintiff to the New York Field



Ofice. 1d. DAD Washington asked SAIC Wl ford if he “could hold
off on any transfer of SA Mirphy because there was sone sort of
fact finding going on which was connected to SA Murphy.” 1d. In
sumrer 1998, DAD Washi ngton advised SAIC Wl ford that the matter
concerning plaintiff had concluded. 1d. DAD Washington told
SAIC Wl ford: “I amnot telling you to do or not do anything; |
am just rescinding what | said before. Let what is going to
happen happen, but | want no special input on any of that. | am
just rescinding what | asked you before.” Dep. of DAD

Washi ngton, Def.’s Ex. 5.

I n Cctober or Novenmber of 1998, SAIC Wl ford schedul ed
plaintiff for transfer to the New York Field Ofice. Wlford
Aff. Wien SAIC Wl ford nade the transfer decision, he had not
seen, and had no awareness of the contents of, any of the
docunents relied upon by plaintiff in his Privacy Act claim
Wl ford Aff. Il, Def.’s Ex. 7. On January 27, 1999, SA Muirphy
was notified that he would be transferred to the New York Field
Ofice effective July 18, 1999. Am Conpl. Y 25.

SA Murphy alleges that the Secret Service failed to
mai ntain accurate, tinmely and conplete records about him He
all eges that four inaccurate or materially inconplete records
resulted in his transfer to the New York Field Ofice. He

all eges that the transfer has damaged his career, reputation, and



i ncone. These allegations, he asserts, nake out a violation of
the Privacy Act, for which he seeks damages of $500, 000.
Anal ysi s
| declined to dismss this aspect of plaintiff’s

cl aimfor damages under the Privacy Act, Miurphy v. United States,

121 F. Supp. 2d 21, 28 (D.D.C. 2000), because the Privacy Act
permts an individual to “recover damages for an adverse

personnel action actually caused by an inaccurate or inconplete

record.” Hubbard v. U.S. Environnental Protection Agency, 809

F.2d 1, 5 (D.C. Gr. 1987) (enphasis in original);
5 US C 8§ 552a(9)(1)(© .2 The burden of proof on such a claim
however, is difficult. |In order to prevail, a plaintiff nust
show not only that records were inaccurate, but that it was the
i naccuracy of the records that caused his injury.

Def endant has chal |l enged SA Murphy’s ability to sustain
that burden with a notion for sunmary judgnment. After full
di scovery, plaintiff has failed to neet the challenge. See

Anderson v. Liberty Lobby, 477 U S. 242, 247-48 (1986). He has

2 Section 552a(g)(1)(C) provides: Wienever any agency . :
(C fails to maintain any record concerning any individual with
such accuracy, relevance, tineliness, and conpleteness as is
necessary to assure fairness in any determnation relating to the
qualifications, character, rights, or opportunities of, or
benefits to the individual that may be nmade on the basis of such
record, and consequently a determ nation is made which is adverse
to the individual . . . the individual may bring a civil action
agai nst the agency, and the district courts of the United States
shal | have jurisdiction
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distilled his claimof causation (for his transfer to New York,
whi ch all egedly caused his injury) to four docunents.® But

(1 eaving aside questions about whether the docunents are

i naccurate, or whether the transfer to New York caused any
injury) SA Murphy has not shown that the docunents caused, or
coul d have caused, his transfer to New York.

SA Murphy does not dispute the governnent’s show ng
that the Service intended to transfer himto the New York Field
Ofice as early as the fall of 1996, before the creation of the
al l egedly i naccurate docunents and even before his encounter with
RAS Magal ski.* Instead, he seizes on the fact that SAIC Wl ford
del ayed his transfer to the New York Field Ofice at the request
of DAD Washi ngton pendi ng the outcone of the investigation. He

reasons that “DAD Washi ngton woul d not have instructed SAIC

(1) An emnil dated April 27, 1998 from SAlI C Johnston to
Nancy Karpow cz, of the Enployee Relations Branch, indicating the
results of his investigation and a recommendation for plaintiff’s
transfer to a field office (Def.’s Ex. 9); (2) a nmenorandum dat ed
May 5, 1998 from SAlI C Johnston to plaintiff notifying himof the
findings of his investigation (Def.’s Ex. 10); (3) a report dated
June 17, 1998 by Ronald Sira, assistant to the special agent in
charge (ATSAIC), detailing his investigative findings (Def.’ s Ex.
11); and (4) a nenorandum dated August 6, 1998 from DAD
Washi ngton to plaintiff reporting the findings of ATSAIC Sira and
Washi ngton’s conclusions (Def.’s Ex. 12).

“Plaintiff notes that other special agents had the notation
“Large Field Ofice Recormended” in their case files in Cctober
or Novenber 1998, but “[n]onetheless, it was Plaintiff who was
singled out for imediate transfer.” Pl.’s Mem at 16. This
fact, however, does not create a dispute as to SAIC Wl ford’s
intention to transfer plaintiff.
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Wl ford to proceed[®] unless the Sira Report had found no
evidence to substantiate Plaintiff’s allegations and thereby

discredit him . . . Absent the subject records Plaintiff would

not have been transferred, because, as Defendant admts, to do so

in the face of his pending alleqgations would give rise to an

appearance of inpropriety.” Pl.’s Mem at 16, 29 (enphasis

added). The record support for the underlined portion of this
quotation is the testinony of DAD Washi ngton and SAI C Wl f ord.
Bot h men acknow edge that to transfer plaintiff during the
i nvestigation could have given rise to an appearance of
inpropriety. Pl.’s Exs. 1 at 509, 13 at 13; Def.’s Ex. 5 at 25-
26.

This “but for” argunent is plaintiff’s only response to
t he governnent’s factual showi ng that the Service nade its
transfer decision before the creation of the allegedly inaccurate
docunents -- but it does nothing to refute that show ng.
| ndeed, plaintiff’s “but for” argument does not anmount |ogically

to a prima facie case of causation. A very simlar argunent,

made in the Hubbard case, was di sm ssed by the Court of Appeals
as fallacious. |In Hubbard, plaintiff argued that, because the
Vet erans Preference Act required the EPA to prepare a statenent

expl ai ning why a veteran was not selected for a position (a

> There is no evidence that DAD Washi ngton “instructed SAIC
Wl ford to proceed” with SA Murphy’s transfer. See Def.’s Ex. 5.
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“passover docunent”), the passover docunment was an integral part
of the process, so that if it was inaccurate “the passover
docunent . . . caused his rejection.” Hubbard, 809 F.2d at 6.
“The fallacy in this argunent lies in Hubbard s confusion between

a necessary step in the rejection process, and a cause of the

rejection. Although the passover docunent nmay have been a
necessary step in the rejection process, it in no way influenced
t he substance of [the EPA s] decision to reject Hubbard.” I1d.
(emphasis in original). Plaintiff’s argunment in the instant case
contains the sane fallacy. Here, as in Hubbard, the docunents
apparently played a part in the transfer process -- they del ayed
it -- but plaintiff has neither shown that they caused the
transfer nor identified a genuine issue of fact that is materi al
to the dispositive issue of causation

An appropriate order acconpanies this nmenorandum

Dat e

JAMES ROBERTSON
United States District Judge



Copi es to:

Roy W Kri eger

Pal eos & Krieger, P.C

601 Pennsyl vania Avenue, N W
Suite 900 South

Washi ngt on, DC 20004

Counsel for Plaintiff

Mer edi t h Manni ng

Assi stant U. S. Attorney
Judiciary Center, Room 10-443
555 Fourth Street, N W
Washi ngt on,

Counse
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DC 20001

Uni ted St ates
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
DANIEL P. MURPHY,
Plaintiff,
v. . Givil Action No. 99-2729 (JR)
UNI TED STATES OF AMVERI CA, '

Def endant .

ORDER

For the reasons set forth in the acconpanying
menmor andum it is this day of Septenber 2001,
ORDERED t hat defendant’s notion for summary judgnent

[ #29] is granted.

JAMES ROBERTSON
United States District Judge
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